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(i) 

No. 12,991 

APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 

1. The District Court granted the defendant’s motion for summary 
judgment based solely on an affidavit of its Vice President, which affi¬ 
davit contraverted not a single allegation of the complaint. The court 
bluntly stated that the appellee Pullman Company is not a common car¬ 
rier under the Federal Employers’ Liability Act. There was no answer 
to the complaint filed or deposition taken. Was not, therefore, the mo¬ 
tion premature and the judgment improper? 

2. The validity of the Federal Employers’ Liability Act is founded 
on the interstate commerce clause of the Constitution. The appellant, 
injured employee, was employed in the shop of the Pullman Company as 
an electrical repairman and was working on a Pullman car when injured, 
which car was in interstate commerce as defined by our courts. Does 
not then the very broad and liberal 1939 amendment to the act bring him 
within the purview of the act? 

3. The Supreme Court in a long line of decisions has made practic¬ 
ally every suit under the act a question for the jury.. In order to accom¬ 
plish its humanitarian purposes, designed to enlarge —not to restrict— 
the rights of injured workmen. The Seventh Circuit has remarked ”it 

is difficult to conceive of a case brought under this act where a trial court 
would be justified in directing a verdict”. Why then should the appellant 
be cut off at the ’’threshold” when a factual question is involved? 
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No. 12,991 


ARTHUR C. AMOS 


vs. 

THE PULLMAN COMPANY 
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Appellee. 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the United States Dis¬ 
trict Court for the District of Columbia. This Court has jurisdiction 
pursuant to Title 28, Section 1291, United States Code. 

STATEMENT OF THE CASE 

This action was initiated in the United States District Court for the 
District of Columbia on July 22, 1955, with the filing of a complaint on 
behalf of Arthur C. Amos of the District of Columbia. It is brought under 
the Federal Employers* Liability Act, as amended, 53 Stat. 1404, 45 
U. S. C. Secs. 51-60. The act will be referred to as the FELA. The act 
is misnamed. It does not involve Federal employees or Federal employers. 
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It is the regulation of work-injury of railroad employees. It is not a 
compensation act. It is a negligence act. However, it has been so lib¬ 
erally construed by our courts that the 7th Circuit in the Griswold case, 
155 F. 2d 333 (1946) observed that Tt the Supreme Court has in effect con¬ 
verted this negligence statute into a compensation law thereby making, 
for all practical purposes, a railroad an insurer of its employees”. The 
injured employee has a case for the jury if he can show any negligence 
at all. It is enough if the misconduct of the railroad is only a contributing 
cause. 

The appellant, Arthur Amos, is 31 years of age and married. He 
is employed in the District of Columbia at the work shop of the appellee 
Pullman Company at Fourth and ”T” Streets, Northeast. This shop is 
practically in the Union Station yards. He is an electrical repairman. 
Pullman cars are detached from trains and are serviced in these yards. 
There is no set time as to how long a particular car may stay in this 
shop. It all depends on the work to be done. All of the workers are 
pushed to get the work done as soon as possible, in order that the cars 
can be continued on their interstate journey. 

On April 1, 1955, while Amos was using, in this shop, a sledge on 
a pin, pushing out a bushing, on a truck frame or carriage of a Pullman 
car, a sliver of steel, or other foreign matter, came up and hit him in 
his left eye. He has partially lost the sight of that eye. He still works 
in the shop. He has received about one week's workmen’s compensation 
amounting to $51.00. This fact, however, does not preclude him from 
bringing this action under the FELA. The Supreme Court has so held 
in Carroll v. Lanza . No. 375, October Term, 1954, decided June 6, 

1955. Although this fact is not germane here, and has not been raised, 

It is stated as a matter of information. 

The defendant Pullman Company did not file an answer to the com¬ 
plaint. Instead, it filed a Motion for Summary Judgment, which was 


granted by Judge Edward A. Tamm on October 19, 1955. With its mo¬ 
tion it cited four cases (none in point) and an affidavit of a Vice Presi¬ 
dent. Entirely on this affidavit Judge Tamm granted the motion. Here 
is the transcript of the proceedings in the District Court: 

M THE COURT: It seems to the Court that 
the statement of this case, the issue of law pre¬ 
sented to the Court, is whether The Pullman Com¬ 
pany is a common carrier by railroad, which is the 
jurisdictional determination for the application of 
the Federal Employers f Liability Act. 

The affidavit of H. S. Anderson, a Vice Pres¬ 
ident of The Pullman Company, sets out that The 
Pullman Company does not own or lease any rail¬ 
road track or line of railroad; has never owned any 
track or line; it neither owns nor operates any loco¬ 
motives or engines; does not publish time tables or 
schedules. Its function is to lease parlor and sleep¬ 
ing car service to railroads. 

Mr. Anderson's affidavit sets out that: 

'The Pullman Company does not em¬ 
ploy engineers, firemen, brakemen, flag¬ 
men, signalmen or other persons whose 
duty it is to operate or direct the opera¬ 
tion of a locomotive or train. 

Whenever a parlor car or sleeping 
car owned or leased by The Pullman Com¬ 
pany forms part of a train, the operation 
of the engine and the movement of the train 
are under the exclusive control of the em¬ 
ployees of the railroad over whose line of 
track the train is moving. 

The Pullman Company does not con¬ 
tract, undertake, or hold itself out as 
being equipped to transport passengers 
from one point to another, but contracts 
and undertakes and holds itself out as 
being equipped solely to furnish sleeping 
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car and parlor car accommodations 

for persons who are transported from 

place to place by a railroad . 1 

TT I believe, upon the basis of this evidence, 
that the Pullman Company is not a common car¬ 
rier by railroad. 

Upon this basis, at the very threshold of 
the case, I believe the Court is required to grant 
the defendant’s motion for summary judgment. 

”MR. McDONNELL: Your Honor, I re¬ 
cently read a decision of the Court of Appeals 
that held where the motion for summary judg¬ 
ment was denied to the defendant, there wasn’t 
a final order, and therefore not appealable. But 
I take it that that wouldn’t go for plaintiff. 

’’THE COURT: I think when the Court grants 
a motion for summary judgment, it certainly is a 
final order. 

”MR. McDONNELL: Is a final order, Your 
Honor? I just thought I would mention this other 
case, which says that the defendant wasn’t a final 
order. 

’’THE COURT: The Court has granted the 
motion for summary judgment in this case. ” 

Counsel for plaintiff, when the motion was argued before Judge 
Tamm on October 19, 1955, went over very thoroughly his 16-page 
Answer. He sought to emphasize that it was unimportant what the Pull¬ 
man Company cared to call itself. That the plaintiff thought that the 
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heart of the case was a determination of the kind of place in which he 
was employed when injured and the type of work he was engaged in at 
that time. And since the FELA is predicated on the interstate commerce 
clause of the Constitution a determination would have to be made whether 
the plaintiff was engaged in such commerce when injured. A mere state¬ 
ment by the defendant that the Pullman Company only supplies sleeping 


car accommodations cannot possibly throw any light on this subject. We 
trust this court will read our 16-page Answer to the Motion. 

STATUTES INVOLVED 

There is only one statute involved. It is the Federal Employers* 
Liability Act, as amended. The original act, passed by the Congress 
in 1906 (34 Stat. 232) was held unconstitutional by the Supreme Court. 
Employers* Liability Cases, 207 U. S. 463 (1908). Congress, on April 
22, 1908 passed the present law, and on August 11, 1939 enacted certain 
amendments. 35 Stat. 65 (1908), as amended by 36 Stat. 291(1910), and 
53 Stat. 1404 (1939), 45 U.S.C. secs. 51-60 (1946). 

The validity of the Federal Employers* Liability Act is founded on 
the interstate commerce clause of the Constitution. 

The Federal Employers* Liability Act is also generally considered 
to embrace the Safety Appliance Acts, 27 Stat. 531 (1893), as amended, 

45 U.S. C. secs. 1-16 (1946), and the Boiler Inspection Acts, 36 Stat. 
913(1911), as amended, 45 U. S.C. secs. 22-34 (1946). 

The entire act, as amended, is contained in 45 U. S. C. A. secs. 51- 
60. A few sections are of interest to us here: 

Section 51, second paragraph: 

**Any employee of a carrier, any part of 
whose duties as such employee shall be the fur¬ 
therance of interstate or foreign commerce; or 
shall, in any way directly or closely and sub¬ 
stantially, affect such commerce as above set 
forth shall, for the purposes of this chapter, be 
considered as being employed by such carrier 
in such commerce and shall be considered as 
entitled to the benefits of this chapter”. 

(Underscoring supplied). 
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Section 53 abolishes contributory negligence as a defense: 

"In all actions hereafter brought against 
any such common carrier by railroad under or 
by virtue of any of the provisions of this chapter 
to recover damages for personal injuries to an 
employee, or where such injuries have resulted 
in his death, the fact that the employee may have 
been guilty of contributory negligence shall not 
bar a recovery, but the damages shall be dimin¬ 
ished by the jury in proportion to the amount of 
negligence attributable to such employee: Pro¬ 
vided, That no such employee who may be injured 
or killed shall be held to have been guilty of con¬ 
tributory negligence in any case where the. viola¬ 
tion by such common carrier of any statute enacted 
for the safety of employees contributed to the in¬ 
jury or death of such employee. " 

Section 54 abolishes the doctrine of assumption of risks: 

"In any action brought against any common 
carrier under or by virtue of any of the provisions 
of this chapter to recover damages for injuries to, 
or the death of, any of its employees, such employ¬ 
ee shall not be held to have assumed the risks of 
his employment in any case where such injury or 
death resulted in whole or in part from the negli¬ 
gence of any of the officers, agents, or employees 
of such carrier; and no employee shall be held to 
have assumed the risks of his employment in any 
case where the violation by such common carrier 
of any statute enacted for the safety of employees 
contributed to the injury or death of such employee. ” 

Section 56 fixes the statute of limitations under the act as three 
years. 

Section 67 explains the term "common carrier”: 

"The term 'common carrier 1 as used 
in this chapter shall include the re¬ 
ceiver or receivers or other persons 
or corporations charged with the duty 
of the management and operation of the 
business of a common carrier. " 


Judge Tamm held in this case that the Pullman Company is not a common 
carrier under the FELA. Section 67 does not throw much light on this 
question. 

STATEMENT OF POINTS ON APPEAL 

We invite attention to "Appellants Statement of Questions Presented" 
We need not repeat them here. 

SUMMARY OF ARGUMENT 

1. Affidavit not a proper basis for summary judgment . The affi¬ 
davit of the Vice President of the company contraverts not a single alle¬ 
gation of the complaint. It only shows the kind of services the Pullman 
Company performs, which is well known. And upon this affidavit the 
District Judge stated "I believe upon the basis of this evidence, that the 
Pullman Company is not a common carrier by railroad". What evidence? 
A conclusion with nothing to support it. It is a factual question. 

2. Complaint states a cause of action . The complaint does not 
state that the Pullman Company is a common carrier. This is unimpor¬ 
tant. Instead, we state that the validity of the Federal Employers 1 Lia¬ 
bility Act is founded on the interstate commerce clause of the Constitu¬ 
tion, and that the plaintiff in his particular job was engaged in interstate 
commerce as contemplated by the act. We then go on to show hyjthe 
1939 amendment how the test of interstate commerce was enlarged by 
the Congress. The test is the type of work the employee was doing when 
injured so as to bring him within the interstate commerce clause. The 
Pullman Company may not be a common carrier under the act as to a 
Pullman porter who merely makes up berths, but is a common carrier 
as to a worker in one of its shops doing the same work as is done by 
millions of other railroad workers. 
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3. What is interstate commerce ? This is the ultimate question, 
which can only be determined after evidence is adduced or depositions 
taken. It cannot be determined on an affidavit. In order to determine 
it, the court must know the kind of Pullman carriage or car on which 
the appellant was working when injured, when the car was taken off 

the track, and when it left the shop to continue on its interstate journey. 
Because it may be that if the car laid over in the shop so long as to be 
deemed to be out of interstate commerce then it could be argued by the 
company that the worker was not engaged in interstate commerce. We 

are therefore careful to point out in our complaint that the plaintiff was 

% 

working on a car which had been in movement between the states and 
he was making ’’running repairs” to enable it to continue its interstate 
journey. The affidavit ignores these allegations. 

4. Question of negligence not involved here . We have not reached 
that question yet. Ihithis' brief on pages 14,; 1:5,19 we show how the Con¬ 
gress has abolished many of the ordinary rules of negligence to show how 
far the Congress has gone to protect railroad workers. And if the Con¬ 
gress has gone this far as to negligence, is it not reasonable to ask that 
the plaintiff be given an opportunity merely to show that he comes under 
the act, and not be cut off at what the District Judge calls the ’’thres¬ 
hold”? 

5. The 1939 amendment to the act is very broad . It covers ’’any 
employee of a carrier, any part of whose duties as such employee shall 
be the furtherance of interstate or foreign eommerce: or shall, in any 
way directly or closely and substantially, affect such commerce. . . ” 
The word ’’shop” in this brief is important. Since the appellant was 
working in a shop of the company it places him in interstate commerce, 
as distinguished from, for example, a porter on a Pullman train who 
makes up berths. The principal purpose of the 1939 amendment was to 
broaden the field in which federal remedy is applicable and narrow the 
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field to be governed by local law. Another purpose was to eliminate 

* previous confusion and give the injured employee the benefit of every 

* doubt when he comes into court. 

6. Every case should go to the jury . The Seventh Circuit has 

► stated that the Supreme Court has in effect converted the act into a com- 

* pensation law thereby making, for all practical purposes, a railroad an 
insurer of its employees; and that it is difficult to conceive of a case 
brought under the act where a trial court would be justified in directing 
a verdict. (See resume of Supreme Court cases by Chief Judge Major 
in the Griswold case , on pp. 16 to 18 of this brief). 

► ARGUMENT 

f 

There is no case in the District of Columbia involving the Federal 

r Employers' Liability Act which will answer our question. And none in¬ 

volving the Pullman Company in other jurisdictions. Hence, if appellant 

► prevails, this case will make new law and open the door to injured 

► employees of the Pullman Company working in its shops throughout the 
nation. 

► So far the Pullman Company has been able to remain outside of the 

► act. Mainly because it has been able to convince its workers in its shops 
that it is not a common carrier and therefore does not come under the 
act. It tells them that their relief for injuries or death suffered is under 
the workmen's compensation acts. So, the claims are settled in a man- 
ner far removed in spirit from the few brief paragraphs which make up 

. the FELA. When anything happens, the Pullman Company uses a double- 

, edged sword, namely, the compensation acts and the reputed negligence 

► of a railroad, shouting at the same time as loud as it can that the Pull¬ 
man Company is not a common carrier. One edge of their sword, how¬ 
ever, is blunted in this case because the company cannot shove the 

A 
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injured employee off on to a railroad since he was working in a shop of 
the company when injured. His work was similar to that of thousands 
of other railroad employees. 

We shall have to use the word shop over and over again in this 
brief since it is so important. It places the injured employee in inter¬ 
state commerce, which is the gist of our case. 

It is significant that the affidavit of the Vice President entirely ig¬ 
nores any reference to the shop where the employee was injured. The 
fact that he was making "running repairs" on a Pullman car in the shop 
in order to continue this car on its interstate journey places him in inter¬ 
state commerce. There are many cases on this point throughout the 
country involving railroad shops but none involving a shop of the Pullman 
Company. The point is whether the car on which the employee was work¬ 
ing when injured was a car in interstate commerce or a car that had laid 
over in the shop so long that it was deemed to be no longer in interstate 
commerce. In this connection, however, there are some federal cases 
which hold that the time element required for repairs is no longer the 
criterion. Because the 1939 amendment to the act is so Jjroad that it 
covers all employees engaged in repairing and servicing railroad cars 
and engines. We shall not burden this brief with those cases. We have 
not reached that point in this case yet. All this court has to decide now 
is whether the summary judgment was properly granted on an affidavit 
which denied no allegation of the complaint ? 

We may say, parenthetically, that it is not the purpose of the sum¬ 
mary judgment rule to deprive a party of his day in court. The rule 
merely intends to eliminate the necessity of trying cases which involve no 
real factual issue. Whether the appellant was engaged in interstate com¬ 
merce when injured is a factual issue. We feel that the best way to de¬ 
termine this question is for the parties to join issue and take depositions. 
And on these depositions the District Court would then be in a position to 
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decide a motion for summary judgment. It seems to us that the court 
should have before it some evidence showing the kind of place in which 
the employee worked, whether it was a safe place, the type of tools 
with which he was supplied, the kind of Pullman carriage or car on which 
he working, the length of time this car had been in the shop, when it 
was taken off the tracks and when it left the shop to resume its interstate 
journey. All of these points go to determine whether the injured employee 
was engaged in interstate commerce and hence comes under the FELA. 

We also feel that any doubt whether the appellant was employed 
in interstate commerce should be decided in his favor. This is the spirit 
of the FELA. It is one of the finest pieces of social legislation ever to 
come out of a Congress of the United States. It has been stated that the 
Congress seems to have exercised, under the 1939 amendment, all the 
power it has under the interstate commerce clause. And it will be seen 
later on that in the Supreme Court the carriers hardly ever sustain a 
directed verdict under the act. The Seventh Circuit observed in the 
Griswold case (later reported) that M the Supreme Court has in effect 
converted this negligence statute into a compensation law thereby mak¬ 
ing, ,ior all practical purposes, a railroad an insurer of its employees M . 
And, as the Supreme Court puts it, that to deprive workers of the bene¬ 
fit of a jury trial in close or doubtful cases is to take away a goodly por¬ 
tion of the relief which the Congress has afforded them (319 U. S. 350, 
354). 

Little need be stated about the four cases cited by the defendant to 
support its motion in the District Court. In two cases the injured em¬ 
ployees were messengers of egress companies, in another the employee 
worked for a carloading company, and in the other he was a Pullman 
porter. None of these employees can be compared with the appellant 
here. None were employed on the work of repairing and servicing rail¬ 
road cars. Their work was incidental thereto and not in furtherance of 
interstate commerce. We may state, parenthetically, that this same 
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carloading company — National Carloading Corporation — in No. 11898 
on February 10, 1955, was held by this Court to be a common carrier 
"in relation to the public which entrusts it with the shipment of goods. M 

We now come to the most important part of our argument — 

Interstate Commerce Under the Federal Employers 1 Liability Act . 

As stated, the validity of the act is founded on the interstate com¬ 
merce clause of the Constitution. We shall confine this brief with lead¬ 
ing cases and not a host of cases throughout the states. Permit us to 
reiterate, the question is whether the injured employee was engaged in 
interstate commerce, and not whether the Pullman Company is a com¬ 
mon carrier. It all depends upon the type of work the employee was 
engaged in when injured. The Pullman Company may not be a common 
carrier under the act as to a porter who makes up berths, but would be to 
a worker in one of its shops. Here is a history of the act — 

In 1913 the Supreme Court decided the Pederson case, 229 U. S. 

146. The Court held that an employee of an interstate railway carrier, 
killed while carrying a sack of bolts or rivets to be used in repairing a 
bridge which was regularly in use in both interstate and intrastate com¬ 
merce, was employed in interstate commerce within the meaning of the 
employers 1 liability act of 1908, giving a right of recovery against the 
carrier for the death of an employee while so employed. Here the 
emphasis was on the word ’’commerce" as used in the statute. 

In 1915 the Supreme Court held in the Carr case , 238 U. S. 260, 
that a brakeman on an intrastate car in a train consisting of both inter¬ 
state and intrastate cars who is engaged in cutting out the intrastate 
cars so that the train may proceed on its interstate business, is while 
so doing engaged and employed in interstate commerce and may main¬ 
tain an action under the FELA of April 22, 1908. 

Then in 1916 came the Shanks case , 239 U.S. 556, often cited, and 
held that an employee in a machine shop operated by a railway company 


for repairing parts of locomotives used by it both in interstate commerce 
and intrastate transportation is not employed in interstate commerce 
within the meaning of the FELA of April 22, 1908, while engaged in 
taking down and putting into a new location in such shop an overhead 
countershaft thru which power is communicated to some of the machinery 
used in repair work. So, the test then became more restrictive so that 
coverage depended upon whether the employee at the time of the injury 
was "engaged in interstate transportation, or in work so closely related 
to it as to be practically a part of it". This artificial distinction between 
commerce in the Pederson case and transportation in the Shanks case 
resulted in an intolerable situation. 

In 1924 the Sixth Circuit in the Kast case , 290 F. 419, laid down 
the test which it thought should apply, stating that it is whether or not 

the work, which the employee was doing when injured, was a part of 

% 

interstate transportation or so closely related to it as to be practically 
a part of it. This case is reported in full on pages 5 and 6 of our Answer 
to the Motion. It is the case from which we have borrowed the expression 
’’running repairs” stated in paragraph 3 of our Complaint. We bring out 
in the complaint that the car on which plaintiff was working had been in 
movement between the states and the repairs being made by him were 
necessary to enable it to continue on interstate trips and were what the 
Sixth Circuit called ’’running repairs". 

In' 1939 the Congress greatly enlarged the test of interstate com¬ 
merce (53 Stat. 1404, 45 USC sec. 51). So that the act now applies to — 

’’Any employee of a carrier, any part of 
whose duties as such employee shall be the fur¬ 
therance of interstate or foreign commerce; or 
shall, in any way directly, or closely and sub¬ 
stantially, affect s uch commerce as above set 
forth shall, for the purposes of this chapter, 
be considered as entitled to the benefits of 
this chapter. ” (Emphasis supplied). 
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Never before, and probably since, has the Congress so liberalized a 
statute. It would seem that the Congress intended to exercise all the 
power it possessed on the subject. 

In Taylor v. Lamaghi Coal Co ., (1944) 352 Mo. 1212, 181 SW 2d 
536, the court explained this amendment of 1939: 

"Previous to August 11, 1939, the nature of 
the work in which an interstate carriers employee 
was engaged at the time of his injury or death de¬ 
termined whether the Federal Employers 1 Liabil¬ 
ity Act . . . applied and he was entitled to its bene¬ 
fits .... And there were many borderline deci¬ 
sions under the rule. A case would turn upon some 
slight differentiation in duty or operation, more ap¬ 
parent than real. There was much hair splitting 
and little certainty. It was to avoid all this and to 
give a fixity of application that Congress amended 
this act . . . ., to include T any employee of a car¬ 
rier, any part of whose duties as such employee 
shall be the furtherance of interstate or foreign 
commerce’. Thus the scope of the statute was 
broadened so as to include practically all employ¬ 
ees of interstate carriers, . . . ., and to do away 
with the borderline cases. Fine distinctions are 
no longer necessary . The act is now all inclusive 
and made so purposely. The language ’any part 
of whose duties’ is almost as broad as words can 
make it and we should apply it in the spirit in which 
it is written. ” (Citations) 

The amendment of 1939 did other very important things. It abo¬ 
lished most of the ordinary rules of negligence in personal injury and 
death cases. As to causation, the FELA requires only that the injury 
of death result "in whole or in part" from the railroad’s misconduct. 
Hence, it is enough if such misconduct of the railroad is only a contri¬ 
buting cause. It also abolished the defense of contributory negligence ' 
and as well the doctrine of assumption of risk and the "fellow servant 
rule". What more could the Congress do to protect the workers? And 
to say that a worker in a Pullman shop engaged in work on a car on an 
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interstate journey who is injured does not come under the act is to state 
an absurdity. 

To show how far our courts have gone to protect workmen in the 
railroad industry, we will cite a few cases. The protection of the FELA 
has been extended to the following: 

(a) A repairman working in the backshop on locomotives and their 
various parts which had been withdrawn from service for ma¬ 
jor overhauls and repairs. ( Baird v. RR. , 229 NY 213, 86 NE 
2d 567 (1949). 

(b) A tie inspector who went to the premises of a lumber company 
to inspect ties and determine whether his employing railroad 
would buy them and use them later in an interstate road bed. 
(Ericksen v. RR., 24 6 P. 2d 642 (Cal. 1952). 

(c) An employee loading barrels of oil to be used in filling railroad 
lanterns and machines. ( Harris v. RR. , 158 Kan„ 679, 149 

P 2d 342 (1944). 

(d) A blacksmith 1 s helper engaged in making locomotive parts. 
( Trucco v. RR ., 353 Pa. 320, 45 A. 2d 20 (1946). 

(e) A guard at a terminal. (Albright v. RR. , 183 Md. 421, 37 
A. 2d 870 (1944). 

(f) An employee whose duty it was to clean up papers and other 
debris around the depot and the railroad tracks. ( Piggue v. 
Baldwin , 154 Kan. 707, 121 P. 2d 183 (1942). 

(g) A flood control worker whose duty it was to fill sand bags and 
place them on a flat car which took them to where they were 
needed to protect the tracks from existing flood waters. ( Shanks 
v. RR., 155 Kan. 584, 127 P. 2d 431 (1942). 
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(h) A laborer around certain ore docks, who served as a guard 
during the months of October to May when they were not in 
use or service of any kind, although they were used for in¬ 
terstate commerce from May to October. (RR v. Ind. Com. , 
245 Wis. 375, 14 NW 2d 152 (1944). 

The question of coverage is no longer a serious one for the practi¬ 
tioner in this field. The practitioner is safe in assuming that the Con¬ 
gress did two things by the 1939 amendment: 

First, it abolished the requirement of proof that at the instant of 
injury the worker must be engaged in interstate commerce or work 
practically a part pf it; and 

Second , it broadened the whole concept of interstate commerce as 
covered by the Federal Employers’ Liability Act. 

Trial by Jury . 

Judge Tamm in granting the Motion for Summary Judgment has in 
effect directed a verdict for defendant. Tt It is difficult to conceive of a 
case brought under this Act where a trial court would be justified in di¬ 
recting a verdict. ” This is from Griswold v. Gardner , 155 F. 2d 333 
(7th Cir. 1946). This case was decided on May 15, 1946, less than two 
months after the Supreme Court decision in the Lavender case, 327 U. S. 
645 (1946). Circuit Judge Major, who wrote the opinion in the Griswold 
case stated that ’’the Supreme Court has in effect converted this negli¬ 
gence statute (FELA) into a compensation law thereby making, for all 
practical purposes, a railroad an insurer of its employees”. He goes 
on to state — 

’’The Supreme Court, commencing with 
Tiller v . RR. , 318 U.S. 54, in a succession of 
cases has reversed every court (with one exception 
hereinafter noted) which has held that a defendant 


was entitled to a directed verdict. In the Tiller 
case , the Supreme Court reversed the Court of 
Appeals for the Fourth Circuit, 128 F. 2d 420, 
which had affirmed the Dist. Court in directing 
a verdict. The case, upon remand, was again 
tried in the court below, where a directed ver-. 
diet was denied. For this denial the Court of 
Appeals reversed and again the Supreme Court 
reversed the Court of Appeals, holding that the 
District Court properly submitted the case to 
the jury. In Tennant v. RR ., 321 U.S. 29, this 
court reversed the District Court on account of 
its refusal to direct a verdict, and our decision, 

134 F. 2d 860, was reversed by the Supreme 
Court. In Bailey v. RR. , 319 U.S. 350, the 
Supreme Court of Vermont held that there should 
have been a directed verdict for the defendant, 
and the Suprem^ Court reversed the decision of 
that court. In Blair v. RR. , 323 U.S. 600, the 
Supreme Court reversed the Supreme Court of 
Pennsylvania which had held that there should have 
been a directed verdict. In the recent case of La¬ 
vender v. Kurn , 66 S. Ct. 740, the Supreme Court 
reversed the Supreme Court of Missouri which had 
held that there should have been a directed verdict 
for each of the defendants. 

"The only exception to this unbroken line of 
decisions in Brady v. RR. , 320 U.S. 476, where 
the Supreme Court of North Carolina was affirmed 
in its holding that there should have been a directed 
verdict,, This exception, however, is of little con¬ 
sequence in view of the fact that four members of 
the court dissented. 

"The case of Lavender v. Kurn , supra, the 
latest decision of the Supreme Court under the FELA 
leaves little room for doubt but that a directed ver¬ 
dict by a trial court or a holding by any court sus¬ 
taining a directed verdict will not meet with favor, 
even though the verdict involves speculation and con¬ 
jecture. In the Lavender case, the Missouri Su¬ 
preme Court, 189 S. W. 2d 253, 259 held *. .. that it 
would be mere speculation and conjecture to say that 
Haney was struck by the mail hook, and we are con¬ 
strained to rule that plaintiff failed to make a 


18 


submissible case on that question 1 . In response 
to this holding the Supreme Court states (66 S. Ct. 

744): T It is no answer to say that the jury's ver¬ 
dict involves speculation and conjecture. T A 
reading of the facts of that case, both as related 
by the Supreme Court and the Supreme Court of 
Missouri, reveals very clearly that the jury's 
verdict as to the cause of decedent's death, es¬ 
pecially as it applies to the Illinois Central Rail¬ 
road, amounted to nothing more than a guess on 
its part. 

"That the Supreme Court treats the ques¬ 
tion of negligence and proximate cause as a jury 
question in this class of cases is clearly shown by 
a study of these cases. Moreover, not only are 
these issues to be decided by the jury but its de¬ 
cision is unassailable. In fact, it is difficult to 
conceive of a case brought under this Act where 
a trial court would be justified in directing a ver¬ 
dict.,!' 

Two other later cases, which indicate clearly that the question of 
negligence in an FELA action is one to be determined exclusively by the 
jury are Wilkerson v. McCarthy , 336 U.S. 53 (1949) and Butz v. Rail¬ 
road, 233 P. 2d 332 (Utah 1951). 

The latest decision of the Supreme Court that we have found is 
Stone v. Railroad, 73 Sup. Ct. 358, Feb. 2, 1953, reversing 249 S. W. 

2d 442 (Mo. Sup. Ct. 1952). It shows again the policy to send every pos¬ 
sible case to the jury. It involved a back injury of an employee on a 
railroad crew who was told by a straw-boss to pull harder on the rail¬ 
road tie. The court said "We think the case was peculiarly one for the 
jury ... We think there was evidence of a casual connection between 
the order of Stoughton to pull harder and the petitioner's back injury. 

The fact that fair-minded men might likewise reach different conclu¬ 
sions on this branch of the case emphasizes the appropriateness of also 
leaving it to the jury, (citations)" 


It therefore can be seen from these cases that when the injured 
employee comes into court he has every advantage. Every doubt is to 
be resolved in his favor. If he can show any negligence at all on the part 
of the employer, irrespective of how negligent he may have been, then 
there is a liability case. And a jury question is involved in every case. 

May we ask then: Should he not be given the same latitudes to 
show that his work brings him within the interstate commerce clause 
under the FELA ? As long as our courts exists they will be asked to 
construe this clause of the Constitution. 

We need only look to Section 51 of Title 45 of U. S. Code contain¬ 
ing one whole volume of annotations to the 1939 amendment to the act. 
These cases riterated over and over again that the act should be given 
a liberal construction in order to accomplish its humantarian purpose; 
that its remedial purpose impel to the conclusion that it should be liber¬ 
ally construed notwithstanding the facts that it is in derogation of the 
common law; that it was designed to enlarge, and not to restrict, the 
rights of injured workmen; that the amendment of 1939 should be con¬ 
strued so as to extend protection of the section to all employees, any 
part of whose duties furthers or affects interstate commerce in any way ; 
that its liberal construction is necessary to eliminate previous confusion 
and give the employee the benefit of the chapter; that the 1939 amendment 
was to broaden the field in which federal remedy is applicable and nar¬ 
row the field to be governed by lo'cal law; and that to avoid hardship in¬ 
volved in determining in each case whether federal or state remedy is 
to be applied, all doubts should be resolved in favor of federal jurisdic- 
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CONCLUSION 

When we filed our answer to the motion, we stated in our first 
sentence that the motion was premature. We still feel that way. The 
affidavit of the Vice President was not a proper basis upon which the 
judgment could be predicated because it denied no allegation of the com¬ 
plaint. If the Pullman Company has been negligent in this case (and we 
do not have to show much) it should not be relieved from liability merely 
on its statement that it is not a common carrier. This is a miscarriage 
of justice and never intended by the Federal Employers* Liability Act. 

When we say the motion was premature we mean that the defendant 
should have waited until the court had some evidence upon which to pred¬ 
icate a judgment. The defendant could have taken depositions showing 
the court the kind of place in which the employee worked, whether it 
was a safe place, type of tools supplied, kind of Pullman car or carriage 
on which he was working, when the car came off the tracks and when it 
resumed its interstate journey. Then he could have made his motion 
for summary judgment. 

The complaint was very carefully drawn. For every allegation the 
plaintiff makes he is supported by leading cases. In fact he has used 
the exact words of the Supreme Court in some instances. He stated his 
cause of action more in detail than required by the Federal Rules of 
Civil Procedure, anticipating such a motion of the defendant. He wanted 
the court to have his entire cause of action before it when it ruled on 
such a motion. The defendant cannot adequately answer the complaint, 
so it demurs. 

The gist of our action is contained in paragraph 3 of our complaint. 
We do not there state that the Pullman Company is a common carrier. 

We state that the validity of the FELA is founded on the interstate 
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commerce clause of the Constitution, and that the plaintiff in his particu- 
* lar job was engaged in interstate commerce as contemplated by the act. 

L We then go on to show by the 1939 amendment how the test of interstate 

commerce was enlarged by the Congress. We follow this with a state¬ 
ment that the car which plaintiff was working on had been movement be- 

> 

tween the states and the repairs were "running repairs" being made to 
enable it to continue on interstate trips. These facts are ignored in the 
affidavit. As stated, we do not contend that all of the employees of the 
Pullman Company come under the act. Pullman porters, for example, 

► who make up berths are a class that may be excluded. The test is the 

v type of work the employee was doing when injured so as to bring him 

within the interstate commerce clause. 

t 

v A good general statement of the law is contained in 15 CORPUS 

JURIS SECUNDUM at page 362. It is there stated that an employee work¬ 
ing on a car or other similar instrument habitually used in interstate 
commerce comes under the act, even though at the time the car or in- 

► 

strumentality is temporarily at rest or out of service and not being put 

> 

to the particular use for which it was designed. However, if the repair 
is not merely a temporary interruption of interstate commerce and the 

► car or instrumentality is no longer connected with interstate activity, 

► such employee is not within the act. The length of time during which the 

*■ instrumentality is withdrawn from service and the extent of the repairs 

are important considerations in determining the question. And that the 
same principle is applicable to the repair of immovable facilities of in- 
terstate commerce. In this connection, we should point out that some 
courts, including the Seventh Circuit, have gone a step further and said 
% that the time element is no longer a criterion of interstate commerce 

► under the broad provisions of the 1939 amendment. 


In this brief we had to go somewhat at length into the question of 
interstate commerce because it is the heart of the FELA. There is no 
case exactly in point to guide us. No case, strange as it may seem, has 
come before a Federal court, to our knowledge, involving the suit of an 
employee injured in a shop of the Pullman Company. And counsel for 
the Pullman Company stated to the District Judge that he knew of none. 

As long as our courts exist they will be called upon, again and 
again, to construe the interstate commerce clause of the Constitution. 

Even if the Congress sought to specifically exclude workers of the Pull¬ 
man Company from coverage of the act it could not do so, because what 
is and what is not interstate commerce is a judicial question and not a 
legislative one. 

The District Judge was satisfied by the affidavit of the vice presi¬ 
dent that the Pullman Company is not a common carrier by railroad. He 
even called this affidavit ’’evidence”. He stated ’’upon the basis of this 
evidence, that the Pullman Company is not a common carrier by railroad”. 
And added, ’’upon this basis, at the very threshold of the case, I believe 
the Court is required to grant the defendant’s motion for summary judg¬ 
ment”. 

This is not how the Supreme Court feels about workers who bring 
actions under the FELA. We use some language of the Supreme Court in 
paragraph 6 of our complaint. We anticipated this motion and were pre¬ 
pared for it. We refer several times in this brief to the Griswold case , 
where the Seventh Circuit thru Chief Judge Major stated that the Supreme 
Court in a succession of cases (with one exception) has reversed every 
court which has held that a defendant was entitled to a directed verdict. 
Judge Major discusses those cases (pp. 16 and 17 of this brief). 

Permit us to add, that in the Stone case , supra, the Supreme Court 
stated that the fact that fair-minded men might reach different conclusions 
emphasizes the appropriateness of leaving the question to the jury. In 
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the Bailey case , supra, that the right to trial by jury is a basic and 
fundamental feature of our system of federal jurisprudence, and is part 
and parcel of the remedy afforded railroad workers. And in Dice v. 
Akron, Canton & Youngstown RR Co. , 342 U. S. 359 (1952), that to de¬ 
prive these workers of the benefit of a jury trial in close or doubtful 
cases is to take away a goodly portion of the relief which the Congress 
has afforded them. 

The startling fact in this case is that the summary judgment is 
predicated on an affidavit which denies not a single allegation of the com¬ 
plaint. We do not bother to call the Pullman Company a common carrier. 
We say that the worker here was engaged in interstate commerce and 
hence comes under the act. 

We feel there is a factual question involved here. 

WHEREFORE, we ask, whether a worker in a shop of the Pullman 
Company, doing the same kind of work as millions of other railroad work- 

V 

ers, is to be denied the opportunity to show that he comes within the very 
broad provisions of the Federal Employers 1 Liability Act, as amended? 

It is prayed that the judgment be reversed. 

Respectfully submitted, 

William F. McDonnell, 

Tower Building, 

Washington, D. C. 

Attorney for Appellant. 
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APPENDIX 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

1 [Filed July 22, 1955] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Arthur C. Amos, ) 

7518 Forest Road ) 

Kentland, Maryland. ) 

Plaintiff. ) 

Trc ) Civil Action No. 3223-’55 

VS • j 

The Pullman Company, ) 

Union Station, ) 

Washington, D. C. ) 

Defendant. ) 

COMPLAINT FOR DAMAGES FOR PERSONAL 
INJURIES UNDER THE FEDERAL EMPLOYERS’ 

LIABILITY ACT. 

1. This is a suit under the Federal Employers’ Liability Act, 35 
Stat. 65 (1908), as amended, 36 Stat. 291 (1910); 53 Stat. 1404 (1939), 
45U.S.C. secs. 51-60 (1946). Despite its title, the Federal Employers’ 
Liability Act is an act regulating the work-injury liability, not of employers 
in general, but merely of railroads. The act will hereinafter be referred 
to as the TT FELA. ” 

2. The pla£tstjff is a citizen of the United States, resides in the 
State of Maryland, but is employed in the District of Columbia by the de¬ 
fendant at its shop located at Fourth of ”T” Sts., N. E., as an electrical 
repairman. On, to-wit, April 1, 1955, while he was using a sledge on a 
pin, pushing out a bushing, on a truck frame or carriage of a Pullman car, 
a sliver of steel, or other foreign matter, came up and hit him in his left 
eye. He has lost the vision of his left eye. 

2 3. The Pullman Company is a corporation, organized under and 
existing by virtue of the laws of the State of Delaware. As stated, it has 
a shop at Fourth and ”T” Sts., N. E., in the District, where the plaintiff 
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is employed. The validity of the FELA is founded on the interstate com¬ 
merce clause of the Constitution. The plaintiff, in his particular job, was 
engaged in interstate commerce as contemplated by the FELA. In 1939 
the Congress enlarged the test of interstate commerce (53 Stat. 1404 (1939), 
45 U.S.C. sec. 51 (1946), so that the act now applies to — 

’’Any employee of a carrier, ANY PART of whose duties as such 
employee shall be the furtherance of interstate or foreign commerce; 
or shall, in ANY WAY directly, or closely and substantially, AFFECT 
such commerce as above set forth shall, for the purposes of this chap¬ 
ter, be considered as being employed by such carrier in such com¬ 
merce and shall be considered as entitled to the benefits of this chap¬ 
ter. ” (Caps supplied). 

At the time..of the injury, the plaintiff was working on a Pullman car. As 
such workman in the Pullman shop he is to be distinguished from, for ex¬ 
ample, a porter on a Pullman train, whose duties it could be argued did 
not in any way affect interstate commerce. The car on which plaintiff was 
working had been in movement between the states and the repairs being 
made by the plaintiff were necessary to enable it to continue on interstate 
trips. They were what may be termed ’’running repairs”. The statute 

quoted covers ’’any employee.any part of whose duties... in any way... 

affect such commerce.... ”. The test is whether or not the work, which the 
employee was doing when injured, was a part of interstate transportation or 
so closely related to it as to be practically a part of it. If it is, he is en¬ 
gaged in interstate commerce. The plaintiff meets that test. 

3 4. The FELA is a statute modifying the duties under tort law of rail¬ 

roads towards their employees. The Pullman Company is to be considered 
in this category. As to causation, the FELA requires only that the injury 
or death result ”in whole or in part” from the railroad’s misconduct (35 
Stat. 65 (1908), 53 Stat. 1404 (1939), 45 U.S.C. sec. 51 (1946). Hence, 
it is enough if such misconduct is a contributing cause. The plaintiff oc¬ 
cupied a position of danger and the law imposes an absolute duty to furnish 
a safe place to work and proper tools to work with which the defendant 
failed to furnish. The FELA abolishes for railroad employees the defenses 
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of contributory negligence and assumption of risk and the fellow servant 
rule. The year 1939 was a milestone in the story of the FELA. The 
amendment of 1939 was good social legislation and the courts have been 
generous in appraising the new standards. 

5. This is a two-pronged complaint, alleging the right to recover 
under the FELA and also under the SAFETY APPLIANCE ACTS (27 Stat. 

531 (1893), 45 U.S.C. secs. 1-46 (1946). Any violation of these Safety 
Appliance Acts, or of any regulation issued thereunder, imposes an abso¬ 
lute liability on the railroad. The question of negligence may not be raised 
by the railroad in the appliance acts. The test of casual relation stated in 
the FELA is appliable, the violation of the appliance acts supplying the wrong¬ 
ful act necessary to ground liability under the FELA. Once the violation is 
established, only casual relation is in issue. The defendant failed to com¬ 
ply with the Safety Appliance Acts in allowing the Pullman carriage to be¬ 
come in such condition that the bushing could not be dislodged without in¬ 
jury to the plaintiff. 

4 6. The nature of the task which the plaintiff undertook, the hazards 

which it entailed, the effort which it required, the failure of defendant to 
furnish the proper tools, and other facts surrofunding his work, are cir¬ 
cumstances for a jury to weigh and appraise in determining whether the 
defendant was negligent. The debatable quality of that issue, the fact that 
fair-minded men might reach different conclusions, emphasize the appro¬ 
priateness of leaving the question to the jury. The jury is the tribunal 
under our legal system to decide that type of issue, as well as issues in¬ 
volving controverted evidence. To withdraw such a question from the 
jury is to usurp its functions. The right to trial by jury is a basic and 
fundamental feature of our system of federal jurisprudence. It is part 
and parcel of the remedy afforded railroad workers under the FELA. 

The jury has been chosen as the appropriate tribunal to apply those stand¬ 
ards to the facts of these personal injuries. That method of determining 
the liability of carriers and of placing on them the cost of these industrial 
accidents may be crude, archiac, and expensive as compared with the more 
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modern systems of workmen's compensation. But however inefficient 
and backward it may be, it is the system which the Congress has provided. 
To deprive these workers of the benefit of a jury trial in close or doubtful 
cases is to take away a goodly portion of the relief which the Congress has 
afforded them. 

WHEREFORE, plaintiff demands judgment against the defendant in 

the sum of Two Hundred Thousand Dollars ($200,000.00), besides costs. 

(Signed)WHliam F. McDonnell, 

Tower Building, 

Washington, D. C., 

Attorney for Plaintiff. 

JURY DEMAND 
Plaintiff demands a jury trial of all issues. 

(Signed) William F. McDonnell. 


5 [ Filed Sept. 6, 1955] 

MOTION OF DEFENDANT FOR SUMMARY JUDGMENT 

Now comes the Pullman Company, defendant herein, by its attorneys, 
and respectfully moves the Court to enter summary judgment in its favor. 

For grounds of said motion defendant shows to the Court that plain¬ 
tiff’s suit is based upon the Federal Employers’ Liability Act and the 
Safety Appliances Act which, by their terms, apply only to common car¬ 
riers by railroad; that defendant is not a common carrier by railroad and 
therefore is not subject to said acts; that the pleadings and affidavits on file 
herein show that there is no genuine issue as to any material fact and that 
the defendant is entitled to a judgment as a matter of law. 

In support of this motion defendant files herewith the affidavit of 

H. S. Anderson, Vice President of The Pullman Company. 

Respectfully submitted, 

DRURY, LYNHAM & POWELL 
By John E. Powell 
Attorneys for Defendant 
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Copy of the foregoing Motion and Affidavit and of the attached Mem¬ 
orandum of Points and Authorities were mailed postate prepaid this 6th 
day of September 1955 to William F. McDonnell, Esquire, Tower Building, 
Washington 5, D. C., attorney for plaintiff. 

(Signed) John E. Powell 


11 [ Filed Sept. 6, 1955] 

AFFIDAVIT IN SUPPORT OF DEFENDANTS 
MOTION FOR SUMMARY JUDGMENT 

STATE OF ILLINOIS ) 

) SS! 

COUNTY OF COOK ) 

H. S. Anderson, being first duly sworn, deposes and says: lam 
Vice President of The Pullman Company, a corporation, defendant in 
the above-entitled cause. I have personal knowledge of the matters and 
things hereinafter set forth and am authorized to execute this affidavit. 
The matters and things hereinafter set forth are true to the best of my 
information, knowledge and belief. 

I have read and know the contents of the complaint filed herein by 
the plaintiff Arthur C. Amos. In said complaint the following allegations, 
among others, are made, namely: The suit is brought under the Federal 
Employer’s Liability Act, an act regulating the work-injury liability of 
railroads [ Par. 1]; plaintiff is employed in the District of Columbia by 
defendant, The Pullman Company [par. 2]; the Federal Employer’s Lia¬ 
bility Act is a statute modifying the duties under tort law of railroads 
towards their employees and The Pullman Company is to be considered in 
this category [par. 4]; plaintiff also claims the right to recover under the 
Safety Appliances Act which plaintiff alleges imposes absolute liability on 
the railroad regardless of whether or not negligence exists [par. 5]; 

12 trial by jury ”is part and parcel of the remedy afforded railroad 
workers” under the Federal Employer’s Liability Act [par. 6]. 
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The Pullman Company is not a railroad and therefore the allegations 
of the complaint regarding railroads and railroad workers do not apply to 
it. The Safety Appliance Acts (45 U. S. C. A. 1) do not confer any right of 
action but are supplemental to the Federal Employer’s Liability Act (45 
U. S. C. A. 51), which creates the right of action for negligence. Further¬ 
more, the Federal Employer’s Liability Act applies only to a ’’common 
carrier by railroad”. The Pullman Company is not a ’’common carrier 
by railroad”, and is not subject to the provisions of either of said Acts; 
these statements are based upon the following facts: 

The Pullman Company is a corporation organized under the laws of 
the State of Illinois. It does not own or lease any railroad track or line of 
railroad and it has never owned any track or line. It neither owns nor op¬ 
erates locomotives or engines. It neither prepared nor publishes time 
tables or train schedules. The Pullman Company is engaged exclusively 
in the business of furnishing parlor car and sleeping car accommodations 
and service to railroads with which it has service contracts. In order to 
permit it to furnish such accommodations and service, The Pullman Com¬ 
pany owns certain sleeping and parlor cars and leases other similar cars 
from individual railroads which are the owners thereof. In certain owned 
and leased cars The Pullman Company also furnishes commissary serv¬ 
ices, consisting of food and drink. For use in furnishing the above said 
services, The Pullman Company owns certain supplies, including blankets, 
mattresses, pillows, sheets, towels, soap, silverware, chinaware, glass¬ 
ware, cleaning materials and other similar items. The employees of 
The Pullman Company consist of office employees; persons engaged in 
performing the services which The Pullman Company furnishes, such 
as conductors, porters, bus boys, attendants and maids; and employees 
who service the sleeping cars and parlor cars which The Pullman Com- 
13 pany owns or leases, such as electricians, repair men and car 

cleaners. The Pullman Company does not employ and has never em¬ 
ployed engineers, firemen, brakemen, flagmen, signalmen or other persons 
whose duty it is to operate or direct the operation of a locomotive or train. 
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Whenever a parlor car or sleeping car owned or leased by The 
Pullman Company forms part of a train, the operation of the engine and the 
movement of the train are under the exclusive control of the employees 
of the railroad over whose line of track the train is moving. 

The Pullman Company does not contract, undertake, or hold itself 
out as being equipped to transport passengers from one point to another but 
contracts and undertakes and holds itself out as being equipped solely to 
furnish sleeping car and parlor car accommodations for persons who are 
transported from place to place by a railroad. The Pullman Company does 
not sell or furnish transportation; it sells and furnishes, solely, Pullman 
accommodations and services to persons who have purchased transporta¬ 
tion from a railroad. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed 
my seal this 1st day of September, 1955. 

/s/ H. S. Anderson (SEAL) 

Subscribed and sworn to before me this 1st day of September, 1955. 


/s/ Notary Public 


30 [ Filed October 21, 1955] 
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ORDER FOR SUMMARY JUDGMENT FOR DEFENDANT 

Upon consideration of the motion for summary judgment filed herein 
by the defendant The Pullman Company, and of the pleadings and affidavits 
on file, and after oral argument of counsel for plaintiff and defendant, and 
it appearing to the Court that the pleadings and affidavits show that there 
is no genuine issue as to any material fact and that defendant is entitled 
to a judgment as a matter of law, it is by the Court this 21st day of Octo¬ 
ber, 1955, 

ORDERED that summary judgment be and it hereby is entered in fa¬ 
vor of the defendant The Pullman Company. 

By the Court: 

E. Tamm 

Judge 
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No. 12,991 


APPELLEE’S STATEMENT OF QUESTIONS PRESENTED 

In Appellee’s opinion the question presented is: 

Did the District Court properly grant summary judgment on the 
ground that The Pullman Company is not a common carrier by railroad 
and therefore not subject to suit under the Federal Employers’ Liability 
Act, 45U.S. C.A. 51, et sequitur? 




COUNTER-STATEMENT OF THE CASE 


STATUTES INVOLVED . 

SUMMARY OF ARGUMENT . 

ARGUMENT. 

I. The Federal Employers' Liability Act applies only to Com¬ 
mon Carriers by Railroad. 

II. What is a Common Carrier by Railroad .... 

III. The Pullman Company is not a common carrier by Railroad 

within the meaning of the Act . 

IV. The effect of the 1939 amendment to Section 1 of the Fed¬ 
eral Employers* Liability Act. 

V. Appellant cannot maintain an action under the Safety Ap¬ 
pliance Acts . 

VI. Appellant’s Brief . 

CONCLUSION . 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 12,991 


ARTHUR C. AMOS 


vs. 


Appellant 


THE PULLMAN COMPANY 

Appellee 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

Appellant filed suit against the Appellee, The Pullman Company, 
under the Federal Employers’ Liability Act [Appellant's App. 1], alleg¬ 
ing that he was employed by The Pullman Company at its shop in the Dis¬ 
trict of Columbia as an electrical repair man and that, while using a 
sledge on a truck frame or carriage of a Pullman car, a sliver of steel 
or other foreign matter entered his left eye [Appellant’s App. 1]. 

Appellee, The Pullman Company, filed a motion for summary judg¬ 
ment on the ground that the Federal Employers’ Liability Act applies only 
to common carriers by railroad and that Appellee is not a common car¬ 
rier by railroad and therefore not subject to said Act [Appellant’s App. 4]. 
In support of the motion Appellee filed the affidavit of H. S. Anderson, its 


Vice President, which set forth, among other things, that The Pullman 
Company is not a common carrier by railroad, does not own or lease 
any railroad track or line of railroad and has never owned any track or 
line, neither owns nor operates locomotives or engines, neither pre¬ 
pares nor publishes timetables or train schedules, but is engaged ex¬ 
clusively in the business of furnishing parlor car and sleeping car ac¬ 
commodations and services to railroads with which it has service con¬ 
tracts [Appellant’s App. 6]. 

This affidavit was not contradicted by Appellant. 

After hearing oral argument upon the motion for summary judg¬ 
ment, District Judge Tamm found that The Pullman Company is not a 
common carrier by railroad and entered summary judgment for Appellee 
[ Appellant’s App. 8]. 

The sole question presented by this appeal is whether the District 
Court was justified in finding that The Pullman Company is not a com¬ 
mon carrier by railroad and not subject to suit under the Federal Em¬ 
ployers’ Liability Act. 

STATUTES INVOLVED 

Federal Employers’ Liability Act, Sections 1 and 2: 

45U.S. C.A. 51 

Every common carrier by railroad while engag¬ 
ing in commerce between any of the several States or 
Territories, or between any of the States and Territor¬ 
ies, or between the District of Columbia and any of the 
States or Territories, or between the District of Colum¬ 
bia or any of the States or Territories and any foreign 
nation or nations, shall be liable in damages to any per¬ 
son suffering injury while he is employed by such carrier 
in such commerce, or, in case of the death of such em¬ 
ployee, to his or her personal representative, for the 
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benefit of the surviving widow or husband and children 
of such employee; and, if none, then of such employee’s 
parents; and, if none, then of the next of kin dependent 
upon such employee, for such injury or death resulting 
in whole or in part from the negligence of any of the of¬ 
ficers, agents, or employees of such carrier, or by 
reason of any defect or insufficiency, due to its negli¬ 
gence, in its cars, engines, appliances, machinery, 
track, roadbed, works, boats, wharves, or other equip¬ 
ment. 


Any employee of a carrier, any part of whose du¬ 
ties as such employee shall be the furtherance of inter¬ 
state or foreign commerce; or shall, in any way direct¬ 
ly or closely and substantially, affect such commerce as 
above set forth shall, for the purposes of this chapter, 
be considered as being employed by such carrier in such 
commerce and shall be considered as entitled to the ben¬ 
efits of this chapter. 

45U.S. C.A. 52 


Every common carrier by railroad in the Terri¬ 
tories, the District of Columbia, the Panama Canal Zone, 
or other possessions of the United States shall be liable 
in damages to any person suffering injury while he is 
employed by such carrier in any of said jurisdictions, 
or, in case of the death of such employee, to his or her 
personal representative, for the benefit of the surviving 
widow or husband and children of such employee; and, if 
none, then of such employee’s parents; and, if none, then 
of the next of kin dependent upon such employee, for such 
injury or death resulting in whole or in part from the neg¬ 
ligence of any of the officers, agents, or employees of 
such carrier, or by reason of any defect or insufficiency, 
due to its negligence, in its cars, engines, appliances, 
machinery, track, roadbed, works, boats, wharves, or 
other equipment. 
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SUMMARY OF ARGUMENT 

The Federal Employers’ Liability Act, upon which Appellant relies, 
is applicable only to ’’common carriers by railroad”. The Pullman Com¬ 
pany is not a common carrier by railroad and therefore is not subject to 
suit under the terms of that Act. Accordingly, the District Court prop¬ 
erly entered summary judgment for Appellee. 


ARGUMENT 

I 


THE FEDERAL EMPLOYERS’ LIABILITY ACT AP¬ 
PLIES ONLY TO COMMON CARRIERS BY RAILROAD 


The first section of the Federal Employers’ Liability Act, quoted 
above [p. 2, 3], provides that 

Every common carrier by railroad while engaging in 
commerce between any of the several States or Terri¬ 
tories, or between any of the States or Territories, or 
between the District of Columbia and any of the States 
or Territories, or between the District of Columbia or 
any of the States or Territories and any foreign nation 
or nations, shall be liable in damages to any person 
suffering injury while he is employed by such carrier 
in such commerce, * * *. 

The second section of the Act, quoted above [p. 3], provides as 
follows: 


Every common carrier by railroad in the Territories, 
the District of Columbia, the Panama Canal Zone, or 
other possessions of the United States shall be liable 
in damages to any person suffering injury while he is 

employed by such carrier in any of said jurisdictions, 
* * * 
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The provisions of the foregoing two sections are plain enough and 
have been applied literally. 

Coming to the question of classification, it is true 
that the liability which the Act creates is imposed only 
on interstate carriers by railroad, although there are 
other interstate carriers, * * *. 

Second Employers’ Liability Cases, 223 

U.S. 1, 52, 32 S. Ct. 169, 56 L. Ed. 327. 

There are certain fundamentals necessary for in¬ 
voking the benefits of the Federal Employers’ Liability 
Act. A defendant must have been, at the time of the oc¬ 
currence of the injury, a common carrier by railroad in 
interstate or foreign commerce, and the injured person 
must have suffered such injury while he was employed 
by the carrier in such commerce. 

Kelly vs. Delaware River Joint Commission , 

85 F. Supp. 15. 

* * * The expression ”by railroad" is but descrip¬ 
tive of the kind of common carriers to which the statute 
relates, distinguishes them from common carriers of 
other classes to which the Act does not extend, and de¬ 
scribes the kind of employers and employes who are re¬ 
spectively charged with and protected by its provisions, 
under the power of Congress to make such classifications 
and distinctions. 

Erie R. Co. vs. Jacobus , 221 F. 335. 

The case of the defendant Wells Fargo & Co. man¬ 
ifestly does not fall within the purview of the Act of Con¬ 
gress relied upon by the plaintiff, for it is not a common 
carrier "by railroad”, to which class of carriers alone 
the statute applies, and therefore, as to this defendant, 
the nonsuit was correct. 
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WHAT IS A COMMON CARRIER BY RAILROAD 


A common carrier by railroad, within the meaning of the Act, is 
a common carrier which owns or operates a railroad as a means of 
transporting persons or property. 

In our opinion the words "common carrier by 
railroad, ” as used in the act, mean one who operates 
a railroad as a means of carrying for the public - 
that is to say, a railroad company acting as a com¬ 
mon carrier. This view not only is in accord with 
the ordinary acceptation of the words, but is enforced 
by the mention of cars, engines, track, roadbed and 
other property pertaining to a going railroad (see South ¬ 
ern Pacific Co. v. Jensen , 244 U.S. 205, 212-213); by 
the obvious reference in the latter part of Sections 3 
and 4 to statutes requiring engines and cars to be 
equipped with automatic couplers, standard drawbars 
and other appliances intended to promote the safety of 
railroad employees (see San Antonio & Arkansas Pass 
Ry. Co. v. Wagner , 241 U. S. 476, 484); by the use of 
similar words in closely related acts which apply only 
to carriers operating railroads, c. 196, 27 Stat. 531; 
c. 225, 35 Stat. 476; c. 208, 36 Stat. 350, and by the 
fact that similar words in the original Interstate Com¬ 
merce Act had been construed as including carriers 
operating railroads but not express companies doing 
business as here shown. 1 I. C. C. 349; United States 
v, Morsman , 42 Fed. Rep. 448; Southern Indiana Ex ¬ 
press Co. v. United States Express Co ., 88 Fed7 Rep. 

659, 662; S. C. 92 Fed. Rep. 1022. And see American 
Express Co. v. United States , 212 U.S. 522, 531, 534. 

Wells Fargo & Company vs. Taylor, 254 U. S. 

175, 187, 41 S. Ct. 93, 65 L.Ed. 205. 

Wells Fargo & Company vs. Taylor was decided by the Supreme 
Court in 1920 and, although the Federal Employers’ Liability Act was 
amended by the Congress in 1939, as hereinafter noted, no change in 
the definition of common carrier by railroad was made; accordingly, 
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the construction given the Act by the Supremfe Court has received legis¬ 
lative approval. Jones v. New York Cent. R. Co. , 182 F. 2d 326, 328; 
certiorari denied 340 U. S. 850. 
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THE PULLMAN COMPANY IS NOT A COMMON 
CARRIER BY RAILROAD WITHIN THE MEANING 
OF THE ACT. 


The affidavit of H. S. Anderson, Vice President of The Pullman 
Company, which was filed in support of Appellee’s motion for summary 
judgment [Appellant’s App. 5-7] shows that The Pullman Company is 
not a railroad company acting as a common carrier, which is the test 
laid down by the Supreme Court in Wells Fargo & Company vs. Taylor , 
supra . The facts set forth in Mr. Anderson’s affidavit were not con¬ 
tradicted by Appellant and therefore were properly relied upon by the 
Court in granting the motion for summary judgment. 

The cases hold that The Pullman Company is not subject to the 
Federal Employers’ Liability Act. 

Nor does plaintiff, as an employee of the Pull¬ 
man Company, come within the Federal Act and es¬ 
cape the controls of the workmen’s compensation law. 

We find no express holding in the cases as to whether 
or not an operator of parlor and sleeping cars is lia¬ 
ble to its porters under the Federal Act, but the answer 
seems plain enough. In Wells Fargo & Co. v. Taylor , 

* * * the Supreme Court, denying the applicability of 
the Federal Act to workers on the cars of a railway ex¬ 
press company, said: ”In our opinion the words ’com¬ 
mon carrier by railroad, ’ as used in the act, mean one 
who operates a railroad as a means of carrying for the 
public - that is to say, a railroad company acting as a 
common carrier. ” In United States ex rel. Chicago , 

New York and Boston Refrigerator Co. v. Interstate 
Commerce Commission, 265 U.S. 292, 297, 44 S. Ct. 
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558, 560, 68 L. Ed. 1024, construing the Inter¬ 
state Commerce Act, 49 U.S. C.A. Section 1 et 
seq., the Court noted in passing that "sleeping car 
companies and express companies" are not com¬ 
mon carriers by railroad under that act. 

Taylor v. New York Cent. R. Co., 294 

N.Y. 397, 62 N. E. 2d 777, 780; cart. den. 326 U.S. 786 

In Robinson vs. Baltimore & Ohio Railroad Company , 237 U. S. 84, 

35 S. Ct. 491, 59 L. Ed. 849, a Pullman porter brought an action for 
damages against the railroad for personal injuries sustained by him 
while performing his duty as a porter in a Pullman car which was being 
hauled by the railroad as part of an interstate train. The Supreme Court 
held that the Federal Employers’ Liability Act was not applicable to the 
porter. 


IV 

THE EFFECT OF THE 1939 AMENDMENT TO 
SECTION 1 OF THE FEDERAL EMPLOYERS’ LIA¬ 
BILITY ACT. 


The Federal Employers’ Liability Act was enacted on April 22, 
1908 (35 Stat. 65). Section 1 (45 U.S. C.A. 51) has since been amended 
only once; that amendment was made by the Act of August 11, 1939 (53 
Stat. 1404), which added the second paragraph of that section, reading 
as follows: 


Any employee of a carrier, any part of whose 
duties as such employee shall be the furtherance of 
interstate or foreign commerce; or shall, in anyway 
directly or closely and substantially, affect such com¬ 
merce as above set forth shall, for the purposes of 
this chapter, be considered as being employed by such 
carrier in such commerce and shall be considered as 
entitled to the benefits of this chapter. 


i 
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Section 2 of the Act (45 U. S. C. A. 52) has never been amended. 

The sole intent and effect of the 1939 amendment to Section 1 of 
the Act was to extend the Act T s coverage to employees of common car¬ 
riers by railroad who theretofore had not been entitled to its benefits. 
The amendment did not change or enlarge the group of employers who 
are subject to the terms of the Act; it is still necessary that the em¬ 
ployer be a common carrier by railroad before an employee, whatever 
the duties he may have been performing when he was injured, may bring 
suit against his employer under the Act. 

The Federal Employers’ Liability Act was amended 
in 1939, but the description of an employer liable un¬ 
der the Act was not changed, nor was there any in¬ 
clusion of either express companies or freight for¬ 
warders within the terms of the Act. We are, there¬ 
fore, justified in concluding, as we did in Jones v . 

New York Cent. R. Co ., supra, that "the Wells Far¬ 
go case had legislative approval. ” 

Latsko vs. National Carloading Corp., 

192 F. 2d 905, 909. 

A reading of section 51, second paragraph, 
clearly indicates legislative intent to include cover¬ 
age for employees whose particular duties are in 
"furtherance" of interstate commerce, although they 
are not performed directly in interstate commerce. 

This is the obvious import of the amendment. Plain¬ 
tiff wishes to have the amendment construed also as 
broadening the scope of the Act to include a carrier, 
whether it be a common carrier or not. To lend such 
construction to this amendment would require that the 
wording of the Act, both prior and subsequent to the 
amendment, be ignored. We would have to read out 
of the Act, as it now stands, the words "common car¬ 
rier. ” Congress did not give such a command. Con¬ 
gress did broaden the scope of the character of inter¬ 
state commerce to be considered as within the Act, 
but it did not specifically broaden the scope of the 
type of carrier so as to include private carrier. How 
can we, by judicial act, change that which Congress 
has seen fit to let remain unchanged by legislative 
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inaction ? Could not Congress have easily expressed 
its intention to include private carrier, rather than 
just common carrier, if that were in fact its inten¬ 
tion ? Could not Congress, in amending the Act, have 
deleted the word "common” in the first paragraph of the 
Act if it had intended the Act to apply to other than com¬ 
mon carrier? 

Tilson v. Ford Motor Company, 130 F. Supp. 

676, 677. 

The legislative history of the amendment of August 11, 1939 shows 
conclusively that Congress, by the amendment, not only did not intend 
to enlarge the group of employers who are subject to the Act but affirma¬ 
tively intended to exclude sleeping car companies, such as The Pullman 
Company, from the scope of the Act. 

The amendment of August 11, 1939 began life in the Senate as 

5. 1708, 76th Congress, First Session, when it was introduced on March 

6, 1939 by Senator Neely. As introduced, the bill would have amended 
Section 51, Title 45 of the United States Code, that is to say, Section 1 
of the Federal Employers’ Liability Act, by causing it to read as fol¬ 
lows: 

SeC. 51. LIABILITY OF COMMON CARRIERS BY RAILROAD. 

IN INTERSTATE OR FOREIGN COMMERCE, FOR INJURIES TO 

employees from negligence. - Every common car¬ 
rier by railroad, including every express company , 
freight-forwarding company, and sleeping-car com ¬ 
pan y, engaged in commerce between any of the several 
States or Territories, or between any of the States or 
Territories, or between the District of Columbia and 
any of the States or Territories, or between the Dis¬ 
trict of Columbia or any of the States or Territories 
and any foreign nation or nations shall be liable in 
damages, etc. [emphasis supplied] 

and would have amended Section 52 of Title 45 of the United States Code, 
that is to say, Section 2 of the Federal Employers’ Liability Act, by 
causing it to read as follows: 
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Sec. 52. CARRIERS IN TERRITORIES OR OTHER POS¬ 
SESSIONS of united states. - Every common car¬ 
rier by railroad, express company, freight-forward ¬ 
ing company, and sleeping car company , in the Terri¬ 
tories, the District of Columbia, the Panama Canal 
Zone, or other possessions of the United States shall 
be liable in damages, ' etc. [ emphasis supplied] 

Senator Neely’s bill was referred to the Senate Committee on the 
Judiciary [ Congressional Record, Vol. 84, p. 2259]. On June 22, 
1939, the Committee on the Judiciary reported out the bill with amend¬ 
ments [Congressional Record, Vol. 84, p. 7681] and in explanation of 
its action filed the report known as Senate Report 661, 76th Congress, 
First Session [Library of Congress Serial No. 10294]. The bill as re¬ 
ported by the Senate Committee deleted the reference to express com¬ 
panies, freight forwarding and sleeping car companies from Section 51 
and omitted all amendments to Section 52. 

Senate Report 661 contains the following [ p. 2]: 

The bill as introduced was intended to broaden 
the application of the Act to include express, freight 
forwarding, and sleeping-car companies. Upon the 
hearings it was clearly shown that there is neither 
necessity nor demand for the inclusion of these com¬ 
panies in the Act. Therefore, they have been excluded 
from the substitute. 


OBJECTIVES OF THE BILL 


It is the aim of the bill to amend the Employers’ 
Liability Act in three particulars: 

1. It broadens and clarifies the law in its applica¬ 
tion to employees who may be killed or injured while 
in the service of a railroad company engaged in inter¬ 
state or foreign commerce. 

2. It abrogates the defense of assumption of risk in 
cases where injury or death is caused by the negligence 
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of a carrier and makes the doctrine of comparative 
negligence applicable instead. 

3. It prohibits the promulgation or enforcement 
of rules which penalize railroad employees for giv¬ 
ing information concerning accidents to the injured 
person or his representative. 

The Senate passed the bill as reported by the Committee on the Ju¬ 
diciary. During the debate on the Senate floor, the following remarks 
were made [Congressional Record, Vol. 84, pp. 9406, 9407]: 

The Senate proceeded to consider the bill 
(S. 1708) to amend section 51 of Chapter 2, title 
45, of the Code of Laws of the United States of 
America, which has been reported from the Com¬ 
mittee on the Judiciary with an amendment to strike 
out all after the enacting clause and to insert the fol¬ 
lowing: 

' The amended bill as reported by the Committee on 
ihe Judiciary is here set forth in full in the Congres¬ 
sional Record. ] 

MR. AUSTIN. Mr. President, if this is the bill which 
relates to contributory negligence and assumption of 
risk, I should like to have an explanation of it. 

MR. BURKE. Mr. President, I served on the sub¬ 
committee which reported the bill favorably to the 
Committee on the Judiciary, and in the absence of 
the chairman of the subcommittee I shall be glad to 
make an explanation. 

The bill proposes three changes in the Federal 
Employers 1 Compensation Act. It is of particular in¬ 
terest to the Railroad Brotherhoods. In the first place, 
there is a provision which will remove a great deal of 
the difficulty which now is encountered in determining 
whether or not an injured railroad employee was en¬ 
gaged in interstate commerce so as to come within the 
provisions of the Act. Without going into detail, it 
simplifies that question very greatly. 

The second main provision in the bill is that 
which does away with the assumption doctrine in 
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certain cases where death or injury is caused by the 
negligence of a carrier and makes the comparative 
negligence doctrine applicable. 

The third provision in the bill prohibits the 
promulgation or enforcement of rules which penal¬ 
ize railroad employees for giving information con¬ 
cerning accidents to injured persons or their repre¬ 
sentatives. 

The amended bill, having passed the Senate, was transmitted to 
the House of Representatives and there referred to the House Committee 
on the Judiciary [ Congressional Record, Vol. 84, p. 9643]. The House 
Committee reported it out with certain amendments and, as so amended, 
the bill passed the House [Congressional Record, Vol. 84, p. 10709]. 

The Senate disagreed with the House amendments and asked for a con¬ 
ference and conferees were appointed by both chambers [ Congressional 
Record, Vol. 84, pp. 10789, 10947]. The Conference Report, House 
Report 1463, 76th Congress, First Session [Library of Congress Ser¬ 
ial No. 10301], was submitted to the House and agreed to [Congressional 
Record, Vol. 84, pp. 11106-7] and was likewise reported in and agreed 
to by the Senate [ Congressional Record, Vol. 84, p. 11055]. There¬ 
after, the bill, without further amendment, was approved by the Pres¬ 
ident. 

There can be no doubt therefore that Congress, having considered 
the question, has deliberately excluded sleeping car companies such as 
The Pullman Company from the provisions of the Federal Employers’ 
Liability Act. 
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V 

APPELLANT CANNOT MAINTAIN AN ACTION 
UNDER THE SAFETY APPLIANCE ACTS. 

Appellant's complaint contains references to the Safety Appliance 
Acts [Appellant's App. 3]. However, the Safety Appliance Acts are 
only applicable to railroads. Wells Fargo & Company v. Taylor , supra , 
p. 6. Moreover, it is established that the Safety Appliance Acts (45 
U. S. C. A. 1-46, incl.) did not create a new cause of action; a violation 
of the requirements of any of the Safety Appliance Acts constitutes neg¬ 
ligence on the part of the carrier but the suit of the injured employee to 
recover damages for that negligence must be brought either at common 
law or under the Federal Employers’ Liability Act. Minneapolis & St . 
Paul Ry. Co. vs. Popplar , 237 U.S. 369, 35 S. Ct. 609, 59 L. Ed. 1000; 
Moore vs. C. & O. Ry. Co ., 291 U.S. 205, 54 S. Ct. 402,. 78 L. Ed. 755; 
Gilvary vs. Cuyahoga Valley Ry. Co ., 292 U.S. 57, 54 S. Ct. 573, 78 
L. Ed. 1123; Tipton vs. Atchison Ry. Co ., 298 U.S. 141, 56 S. Ct. 715, 
80 L. Ed. 1091; Urie vs. Thompson , 337 U.S. 163, 188, 69 S. Ct. 1018, 
93 L. Ed. 1282. An excellent analysis of the Supreme Court decisions is 
contained in Jacobson v. New York, N. H. & H. R. Co ., 206 F. 2d 153. 

It has already been shown that the Appellant cannot maintain a suit 
under the Federal Employers' Liability Act; consequently, the only man¬ 
ner in which he could maintain a suit in the District of Columbia based 
upon the Safety Appliance Acts would be via a common law suit for dam¬ 
ages. However, Congress has taken away the common law action of an 
employee against his employer in the District of Columbia and has pro¬ 
vided that the exclusive remedy of the employee shall be compensation 
under the Longshoremen’s and Harbor Workers’ Compensation Act (33 
U. S. C. A. 905), the provisions of which were made applicable to the 
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District of Columbia by the Act of Congress of May 17, 1928 (45 Stat. 
600; Section 36-501, Section 36-502, Code of Law for the District of 
Columbia). Cf. Gilvary v. Cuyahoga Valley Ry. Co. , supra . 

The brief of Appellant [ p. 2] states, correctly, that Appellant 
has been paid and has accepted compensation under the District of Co¬ 
lumbia Workmen’s Compensation Act. 

VI 

APPELLANT’S BRIEF 

The brief for Appellant concentrates entirely upon the second par¬ 
agraph of Section 51, Title 45 of the United States Code; that is the par¬ 
agraph which was added by the Act of Congress of August 11, 1939, dis¬ 
cussed above in part IV of this brief. It need only be said that Appel¬ 
lant’s argument does not reach the vitals of the case. The first question 
which arises in a suit brought under the Federal Employers’ Liability 
Act is whether the employer was, at the time of the employee’s injury, 
a common carrier by railroad. Inasmuch as that question must, in this 
case, be answered negatively, it necessarily follows that one does not 
reach the question argued by Appellant, that is, whether the employee’s 
duties were such as to bring him within the coverage of the Act. 
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CONCLUSION 


It is respectfully submitted that the order of the District Court 
granting summary judgment in favor of The Pullman Company should 
be affirmed. 


Arthur P. Drury 
John M. Lynham 
John E. Powell 

1341 G Street, N. W. 
Washington 5, D. C. 

Attorneys for Appellee 



